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IN THE DISTRICT COURT OF EL PASO COUNTY, TEXAS
205TH JUDICIAL DISTRICT

JAMES F. SCHERR,
Plaintiff,
V. Cause No. 98-377

THE HOME INSURANCE COMPANY,

COPRY
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Defendant.

EXHIBITS 1 - 33 TO THE
ORAL AND VIDEOTAPED DEPOSITION OF
DONALD M. HUDGINS

OCTOBER 22, 2002
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HOUSTON, TEXAS MICHELE W. KUHLMANN,

CSR

INDEPENDENT REPORTING (281) 469-5580
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IN THE DISTRICT COURT OF EL PASO COUNTY, TEXAS

205™ JUDICIAL DISTRICT
JAMES F SCHERR, )
Plaintiff, ' ;
V. | ; Cause No. 98-377
THE HOME INSURANCE COMPANY, ;
Defendant. ;

AMENDED NOTICE OF INTENTION TO TAKE ORAL
AND VIDEOTAPED DEPOSITION OF A N ON-PARTY

TO: DONALD M. HUDGINS, Hudgins, Hudgins & Warrick, 24 Greenway Plaza, Suite 1707,
Houston, Texas 77046.

Pursuant to Rule 205 of the Texas Rules of Civil Procedure, Defendant HOME
INSURANCE COMPANY herein gives notice that it will take the oral and videotaped deposition
of DONALD M. HUDGINS.

DEPONENT: .Donald M. Hudgins

TIME, DATE
AND PLACE OF .

- DEPOSITION: Tuesday, October 22, 2002 at 10:00 a.m. at the offices of Hudgins, Hudgins

& Warrick, 24 Greenway Plaza, Suite 1707, Houston, Texas 77046. (713)
623-2550. The deposition will continue day to day until finished or until the
time allowed by the Texas Rules of Civil Procedure expires.

OFFICIAL COURT '

REPORTER: Independent Reporting & Record Semce 13105 Northwest Freeway,
Houston, Texas (281) 469-5580.

SUBPOENA:  Yes

INTERPRETER: None

VIDEOTAPED: Yes

EXHIBIT NO...L._
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Respectfully submitted,

DELGADO,ACOSTA,BRADEN & JONES, P.C.
221 North Kansas, Suite 2000 '

'El Paso, Texas 79901 |

(915) 544-9997 (Telephone)

(915) 544-8544 (Telecopier)

By: / A ,.A
- ECARLOS RINCON
¢ State Bar No. 16932700
' RENE ORDONEZ
State Bar No. 15300220
ATTORNEYS FOR DEFENDANT

CERTIF ICATE OF SERVICE

I hereby certify that a true and correct copy of the foregoing instrument was sent \to Jim
Damell, Jim Damell, P.C., 310 N. Mesa, Suite 212, El Paso, Texas 79901 on this the ;3" aay of

August, 2002.
) A
/ZxRLos RINCON
FAWDOX\CLIENTS\00771 6\00001110006436.WPD / -2-
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IN THE DISTRICT COURT OF EL PASO COUNTY, TEXAS '~ 1T Sk
205™ JUDICIAL DISTRICT
JAMES F. SCHERR, )
Plaintiff, ;
v. ; Cause No. 98-377
THE HOME INSURANCE COMPANY, i
Defendant. g |
AGREED PROTECTIVE ORDER

On this day came on to be considered Defendant’s Motion for Agreed Protective Order. The
subject of the Motion and this Order is a Notice of Deposition issued to DONALD M. HUDGINS,
former counsel for the Plaintiff in the case entitled “Ben Beard, David Bailey and Dan Petrosky v.
James F. Scherr, Noel Gage, and Gage, Beach & Ager and James F. Scben’ v. Ben Beard, David
Bailey and Dan Petrosky and Jarnes F. Scherr v. Marjorie Georges and Jones & Georges, P.C. Noel
A. Gage Dr. Richard Gillespie, et al.”"; Cause No. 94-03110, in the District Court of Harris County,
Texas 129" Judicial District (“Underlying Litigation™).

At the conclusion of the Underlying Litigation, a settlement agreement was entered into by
the litigants which contained a non-disclosure and confidentiality clause. Said clause prohibited the
parties from discussing or disseminating any information related to the Underlying Litigation. The
responsibility to cooperate with the discovery process and be deposed in conformance with the
above-mentioned Notice of Deposition may be in direct conflict with the confidentiality agreement
in the Underlyin.g Litigation, and may be incoosistent with any possible assertion of attorney-client
privileged by the Plaintiff.

Accordingly, this Court orders a temporary and limited stay of the confidentiality agreement

and authorizes the disclosure of communications which may fall in the realm of attorney-client
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privilege in connection with the Underlying Litigation for the limited purpose of taking of the
deposition of DONALD M. HUDGINS. The Court therefore finds and orders as follows:

1. This Court finds that DONALD M, HUDGINS’s compliance with this Order does
not constitute a vielation of the confidentiality agreement entered into in the
Underlying Litigation;

2. ~ This Court finds that DONALD M. HUGGINS’s compliance with this Order does
not constitute a violation of the aftomey-clicnt relationship in connection with his
representation of the Plaintiff in the Underlying Litigation;

3. It is ordered that DONALD M. HUDGINS will appear at the appointed place and
tume for the purpose of providing testimony in response to the Notice of Deposition

- -1ssued by the Defendant in this cause.

4. It is further ordered that the transcnpt p;oduccd in connection with the deposition of
DONALD M. HUDGINS will be held and maintained by counsel for Defendant and
made available only to other individuals in the law firm of Delgado, Acosta, Braden
& Jones, P.C. and/or such other persons, including experts and witnesses who are
necessary for a proper defense of the Underlying Litigation, who are further ordered
to maintain a log of all peféons to whom documents have been producca and provide
those persons with a copy of this Order. Each of said persons is subject to the terms
of this Order as if they had.been named specifically herein. Copies of the
aforementioned logs will be provided to Plaintiff’s counsel and DONALD M,
HUDGINS, along with copies of the documents which have been provided to
experts, witnesses, and/or other counsel; and

5 It is further ordered that at the conclusion of this litigation, all copies producéd by

defenise counsel for use by other persons, will be retrieved by DONALD M.

B
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HUDGINS, with confirmation of said retrieval provided to Plaintiff’s counsel within

five working days.
LT
SIGNED on this /9 _“day of July, 2002.

?{m S Cloaice

PRESIDING JUDGE

M ELL
mey for Plaintiff

CARLOS RINCON
RENE ORDONEZ
Attorney for Defendant

PAWDOXICLIENTSV0OTT I6X000 1110006436, WPD /
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IN THE DISTREL:[ %OUF{T OF EL PASO COUNTY, TEXAS

- JUDICIAL DISTRICT
R RV R Y.V
al [ ’O o'clock 4 ¥ £62
EDIE RUBALCABA, Clark, Dist. Counts :
£l Paso County, Texas

DR. W.C. IARCK, DR. JOSEPH SUPERVILLE)

and CORONADO CHIROPRACTIC CLINIC ) S _
Individually and as REPRESENTATIVE OF ) — ——
ALL, TEXES CHIROPRACTOI 3, ) 8 ’

Plaintiffs,

vo. §5-072707

VSs.

)
)
)
)
: )
ANTRICAN GENERAL FIRE & CARSUALTY )
COMPANY, THE HOME INSURANCE COMPANY, )
ALISTATE INSURAMCE CO., KEMPER GROUP )
INSURAN'E COMPANIES, LIMBERMEN'S )
MUTUAL CASUALTY CU. 2ANY, CRSWFORD & )
COPANY, CRWM & FOSTER, U.S. )
INSURZ.NCE GROUP, U.S. FIRE INSURANCE )
CO., TEXAS EMPLIYERS INSURANCE )
ASSOCIATION, TEXAS FMPLOYERS NATIONAL )
INSURANCE CO., NATIONAY, STANDARD )
INSURANCE CO., COMMERCIAL UNION )
INSURANCE CO., NATIONAL UNION FIRE )
INSURANCE OF PITTSBURGH, PENNTYLVANIA,)
INTRACORP, INC, SAFECO INSURANCE )
COMPAIYY OF AMERICA, HARTFORD FIRE )
INSURANCE CQMPANY, LIBERTY MUTUTAL )
INSURANCE COMPANY, NORTH RIVER )
INSURANCE- COMPANY, N£W JERSEY, )
DR. WILLIAM W. TIMBERLAKE, and ALL )
OTHER INSURANCE COMPANIES WHO )
WRONGFULLY CUT CBIROPRACTOR BILLS," )
) ).
Defendants, )

PIAINTIFFP'S ORIGIRAL CILASS ACTION PETTTION

COMES NOW DR. W.C. LAROCK, DR. JOSEPH SUPERVILLE and CORONALO C_!-ID?O-PRACTI'CA:
CLINIC, Plaintiffs, individually and on behalf éf all otﬁer Texas Chiropractors,
and bring this class action against 'IHE HOME INSURANCE COMPANY, ALLSTATE
INSURANCE C0., KEMPER GROUP INSURANCE COMPANIES, LUMSERMEN'S MUTUAL CASUALTY

COMPANY, CRAWFORD & COMPANY, CRUM & FOSTER, U.S. INSURANCE :GROUP, U.S. FIRE

ExXHIBIT No.
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INSURANCE COMPANY, TEXAS EMPLOYERS INSURANCE ASSOCIATION, TEXAS EMPLOYERS
NATIONAL INSURANCE CO., NATIONAL STANDARD INSURANCE CO., COMMERCIAL GNION
INSURANCE CO., AMERICAN GENERAL FIRE AND CASUALTY COMPANY, NATIONAL UNION T'IRE
I?EKHEUQCB OF PITTSBURGH, PENNSYLVANIA, INTRACORP, INC., SAFECO INSURANCE COMPANY
OF AMERICA, HAR'I'PQ:{D FIRE INSURANCE CIMPANY, LIBERTY MUTUAL IbBURANCE CCMPAI;T},
RORTH RIVER INSURAN:é COMPANY, NEW jERSEY, QR. WILLIAM W. TIMBERLAKE, and ALL
OTHER INSURANCE COMPANIES WHO WRONGFULLY CUT CHIROPRACTOR BILLS, and show the
following:

. I.

The namned Plaintiffs reside in El Paso County, Texas. Pleintiffs sue not
oniy for themselves, but also on bzhalf of all Texas Chiropractors who have been
denied payment for services rendered to patients covered hy workers compensation
insurance and other forms of insurance for payment of health care bills.
Plaintiffs would show that: 1) the class is so numerous that joinder of all
members is_ impracticable; 2) there are guestions of law or fact common to the
class; 3) the claims of Plaintiffs .are_typica_l' of the claims of the class; 4)
Plaintiffs, es the representative" party, will fairly and aﬁequately protect the
interests of the class. FPurther, Plaintiffs would show that this class actl;.on is
maintainable pursuant to T.R.C.P. 42 (b) for the reason that the pr’osecutioxj of_
separate actions by or against individual members of the-class would create ia_--,A._j_._
risk of inconsistent or varying adjudications with respect to individual me:rbers
of the class which would establish incompatible standarés of conduct for the
party opposing the class, and the common questions of law or fact concernir;g the
refusal to pay fo‘r chiropractic servicesAby Défgandants predaminate over any

cuestions affecting ohly individual mzmbers and the class action is superior to
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other methods available for the fair and efficient adjﬁdicat_ion-of the
controversy.

‘Defendant THE HOME INSURANCE COMPANY is a corporation doing business in the

State of Texas and may be served by serving its agent, JAMES STITT, 1225
Greenville Ave. Suite 1001, Dalias, Texas 75234.

Defendant ALISTATE INSURANCE CO. is an Illinois corporation doing business
in Texas and may be served with précess by serving its registered agent GARY E.
BRIGGS, 222 W. Las Colinas Blvd., Suite 1500, Irving, Texas 1 75039-5403.

Defendant KEMPER GROUP INSURANCE COMPANIES is a group of insurance companies
doing business in the State of Texas and may be served with process by sefving
its registered agent.

Defendant LUMBERMEN'S MUTUAL CASUALTY COMPANY is an insurance company deing
business in the State of Texas and may be served with process by serving its
registered agent, DAVID E. LEE, 1800 Z. Gate Drive, Garland, Texas 75041-5513.

Defendant CRAWFORD & COMPANY IANDMARK LIFE INS. 0., is a mrp&'ation doing
business in the State of Texas and may o served with process by serving its --
reglstered agent 0.C. JARVIS or any other authorized officer or agent at 211 W.
Commerce, P. O. Box 40, Brownwood, Texas 76804-0040.

Dezfendant CR® & FOSTER is an insurance c:ompany doing business in the State »
of 'Dexas and may be served with process by se'v1ng its reglstered agent

Defendant U.S. INSURANCE GROUP is an insurance ccmpany doing bJSlﬂESS in thn'
State of Texas and may be served with process by serving its registered agent.

Dzfendant U.S. FIRE INSURANCE OQ., 1s an insurance campany doing business in
the State of Texas and may be served with process by serving its registed agent,'

KENNETH B. MOODY, ‘at 4040 N. Central Expressway, Dallas, Texas 75204.
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Defendant TEXAS EMPLOYERS INSURANCE ASSOCIATION is an insurance company
doing business in the State of Texas and may be served with process by serving
its registered agent TOM R. COFFIELD, JR., or any other authorized officer or
agent at 1307 Young Street, Dallas, Texas '75221;

Defendant TEXAS EMPLOYERS NATIONAL INSURANCE CO., is an insurance compéhy“
doing business in the State of Texas and may be served with process by éerving
its registered agent.

Defendant LIBERTY MUTUAL INSURANCE CO. is an insurance company doing
buginess in El1 Paso Counﬁy, Texas and 'y be served with process by serving its
registered agent ALBERT L. BREEILAND, or any other authorized officer or agent at
2110 Walnut Hill Lane, Suite 160, Irving, T2xas 75038.

Defendant NATIONAL STANDARD INSURANCE CO. is an insurance company doing
business in the State of Texas and may b= served by serving its recistered agent,

COMMISSIONER OF INSURANCE, 1110 San Jacinto, Austin, Texas 78701-1998.

Defendant COM/ERCIAL UNION INSURANCE CO. is an insurance company doingiJ
business }n the State of Texas and may be served by serving its régistered agent
JAMES ROYAL, 9330 Ameberton Parkway, Dallés, Texas ~ 75243.

Defendant AMERICAN GENZRAL FIRE AND CASU@LTY CQMPANY is an insurance comany

doing business in the State of Texas and may be served with process by serving

its registered agent WILLIAM ZLEXANDER, II, 2919 Allen Parkway, Houston, Texas
77001. -
Defendant NATIONAL UNION FIRE INSURANCE COMPANY OF PITTSBURGH, PENNSYLVANIA
is an insurance'ccﬂgany doing business in the State of Texas and may be served
with process by servihg its registereﬁ-agent WILLIAM P. KANE, JR., 20071 Bryén

Tower, Dallas, Texas 75201.
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Defendant SAFECO INSURANCE CO. OF AMERICA is an insurance company doina
business in the State of Texas and may be served with process by serving its

registered agent NDAVID B. DURHAM, 2701 N. Central Fxpressway, Richardson, Texas

75080.

Defendant HARTFORD FIRE INSURANCE COMPANY, is an insurance company Going -
business’ in the State of Texas and may be served with process by serving its _
registered agent GLEN E. DAMSTRA, JR., 5001 LBJ Freeway, Dallas, Texas 75221.

Deféndant NORTH RIVER INCURANCE COMPANY, NEW JERSEY is an insurance canﬁaﬁy
d01ng business in the State of Texas and may be served with process by serving
its registered agent KENNETH B. MOODY, 40.0 N. Central Expressway, Dallas, Texas
7520Q4.

Dz2fendant INITWACORP, INC. is a Texas corporation doing business in Texas and
may be served with process by s2rvinj its registered agent RICHARD VICTOR TAWTEL,
5100 w2stheimer, Suite 275, Houston, Texas 77056.

Defendant WILLIPM W. TIMBERIAKE is a doctor of chiropractic doing business
in the State of Texas and may be served.with process at 3016 Jim Miller Rd.
Dallas, Texas 75227.

II.

Plalntlffs are doctors of chiorpractic and were at all times pertinent to
this case, licensed by the Texas Board of Chiropractic Examiners to practlce
chiropractic. Plaintiffs provided necessary chiropractic care to a number of

patients who were injured or while insured by Defendants under p011c1es of

insurance, automobile insurance, health insurance, worker's campensation

insurance and other insurance.
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It was the choice of tﬂése patients to secure the services and to contract
with Plaintiffs for treatment of their injuries. These patients had a right to
choose chiropractic treatment for their injuries and Defendants were required to
provide for payme2nt of the reasonable and necessafy chiropractic fees in the
respective local areas for treatment of their injuries.

III.

Plaintiffs would show that Defendants have engaged in a civil conspiracy

aimed at cutting chiropractic services and charges. Defendants have engaged in a

continuing course of conduct to cut chiropractic bills, dispgrage the care and
treatment by chiropractors, interfere with the bﬁsiness relationship between
Plaintiffs and their patients, restrain trade betw:en Plaintiffs and their
patients and engage in bad faith. Plaintiffs have suffered actual daneges, loss
of patients and future treatment, non-payment of bills, staff time to document
and respond to the actions of D=ferndants, suffered damage to their business
reputation and credit, mental amguish and legal fees and other dajages for‘wh};h
Defendants are liable, together with punitive damages and prejudgment interest.
IV.

Plaintiffs would show that Defendants have-engaged in unfair practices in

- the business of insurance (as defined by Article 21.21 et seq. of the Texas

Insurance Code) and deceptive trade practices (as defin=d by Article 17.46 of the_~

Texas Business and Commerce Coda).
Plaintiffs would show that Defendants Héve engaged in one or more of the
following acts:

1. Denying a claim without a reasohable basis for such denial.
2. Delaying payment of a claim without a reasonable basis for such delay.

04574

— .




W

10.

11.

12.

13.

- 14,

15.

16.

i T EE I D D BN B B B BN B e
O

17.

18.

19.

20.

an IIIIK,?FIII E - a.

Failing to'prompti9 determine whether there was any reasonable basis for
a denial or delay of a claim.
Withholding benefits by paying less than due.

Failure to pay Plaintiffs bills.
Refusing to pay claims without conducting a reasonable investigation

based upon all available information. State Board of Insurance
Amendment of unfair competition and unfair practices of insurers rules,
Docket No. 41454 (B/10/82).

Discriminating against doctors of chiropractic.

Te:as Insurance Code).
Refusal to pay chiropractic services within 30 days or to controvert the

services as required by Board Rules 41.160, 41.165 and 41.175 of the-
Texas Industrial Accident Board and Aritcle 8306 §7 of the Texas C1v~l
Statutes. .
Refusing to accept the opinion of a chiropractor in adjusting or
settling a claim by requiring another doctor's opinion.

Discriminating against doctors of chiropractic (Article 21.52 of the
Texas Insurance Code).

Refusing to settle with claimants vho received chiropractic care on the
basis the fees of chiropractors are excessive and unreasonable without a
timely and reasonable invectigation concerning the claim. (Article 21.52

of the Texas Insurance Code)
Adjusting chiropractic bills and treatment in a different manner than

(Article 21.52 of the

_those of other h=2alth care providars. (Article 21.52 of the Texas

Insurance Code).
Arbitrarily refusing payment of chiropractic bills and then justifying

rafusal by subsequently retaining a doctor who has never seen thz
oatient, the x-rays or the entire history of the patient to just lLy not

paying the bill.
R_quLng payment of chlrop:atlc bills without any objective, orad° or

'standard.

.Failing to acknowledge Wlth reasonable promtness pertinent

comnunications with respect to claims arising under its policies
(Article 21.21-2 §2(b)).

'Failing to adopt and ing&enpnt reasonable standards for promot
investigations of ciaims arising under its policies (Article 21.21-2
§2(c)).

Not attempting in good faith to effectuate prampt, fair and ecuitable
settlement of claims submittad in which llablllty has become reasonably

clear.
Compelling claimants covered by the policy of insurance to institute

' suits to recover amounts due under Defendants policies by offering

substantially less than the amounts ultimately recovered in suits

brought by them. (Article 21.21-2 §2(e)).
Refusing to settle workers campensation claims with future medical

banefits provided by chiropractors.
ttempting to switch patients from treatment by a chlropractor to other

types of doctors.
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21. Disparaging the services of chiropractors by false or misleading
representation of fact. (Deceptive Trade Practices Act 17.46 (a)(8)).
22. Breach of express warranty. (Texas Deceptive Trade Practices Act

17.50(a)(2)).
23. Breach of implied warranty. (Texas Deceptive Trade Practices Act

17.50(a)(2)).
~24. BEngaging in unconscionable action (Texas Deceptive Trade Practlces Act

17.50(a)(3)).

The conduct of Defendants was a producing cause of Plaintiff's actual damages
listed below. Plaintiff would further show the conduct of Defendants as
describad in this petition was camitted knowingly. Pursuant to §17.505, giving
30 days written notice is rendered impractical by reason of the necessity of
filing suit to prevent expirztion of the statute of limitations. Further,
Plaintiffs have given notice of the individual claims.

Defendants are liable to Plaintiffs and the others in the class for damages,
Jrejudgieent interest, reasonable attornev's fees and treble damages.

V.

Alternativeiy, and without waiving the foregoing, the conduct of Defendants
constitutéd a w1ll‘ul, intentional, unwarranted, wrongful and unjustified |
interference by D:Zendants in the bu51ness of Plaintiffs and others 1n the class
with their patients, as well as with prospective'pa:ients. As a proximate result
of Deferdants conduct, Plaintiffs and others in the class have been damaged as A
set forth herein. .

1.

Alternatively, and without waiving the foregoing, Plaintiffs end others in

the class in good faith rendered services to their patients. klthough D=fendants

had an obligation to act in good faith in respect to the handling of their
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claims, Dcfendantg breached that duty and acted in bad faxth which proxxmately
caused damages to Plaintiffs.
VII.

Plaintiffs would show that Defendants have engaged in a continuing course of
conduct as alleged above. After notice and hearing, a temporary injunction and
thereafter a permanent injunction should be issued against Defendants to prohibit
their bad faith conduct against chlropractors. Plaintiffs have no adequate
remedy at law. After hearing and during the pandency of this suit, Plgintiffs
request that the Court enjoin Defendants as follows

1. Cutting, reducing, eliminating or refusing to pzy chiroprectic bills.

In the event such Deferndant contests any such bill, such Dezfendant shall
deposit all monies in dispcte into the registry of the Court, together
with its written justification for the contest and th= evidence to
Justify reduction.

2. Diverting patients of Plaintiffs or attempting to change treatmant plans
or hzalth care providers.

3. Refusing, unreasonably limiting, diverting, switching or making an issue
of future medical care with chiropractors in negotiation or settlement
of workers' campaasation claims.

4. Interefering with the doctor-patient relationship in any way.

5. Delaying payment of chiropractor bills.

6. Contacting patients of Plaintiffs concerning treatment or bills or any
matter relating to chiropractors.

7. Making any derogatory remarks (orally »~r in writing) concerning
chiropractors’ treatment or bills.

8. Politiking, advertising, lobbying, donating money or solicitatlng
political support to change the system or sway pablic opinion during. the
pendency of this suit.

9. Such other and further ordetrs as-the Court may deem neccessary.

Upon final trial hereof, Plaintiffs pray this temporary injunction be madé:g

p rmanent.
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Altérnatively, and without waiving the fore@oinq, Plaintiffs would show that
Defendant INTRACORP, INC. and D2fendant Dr. TIMBERLAKE were negligent and grossly
negligent which negligence is a proximate cause of Plaintiffs damages.

| IX.

Alternatfvely and without waiving the foregoing, Defendants are in violation
of Article 8306 §7 for non-payment of medical services rendered by Plaintiffs and
others in the class. As such, Plaintiffs are entitled to recover damages,
interest thereon at the rate of twelve percent (12%) of the amount unpaid, and
reasonabl? zttorney's fzes.

X.

Alternatively, and without waiving the foregoing, Plaintiffs would show that
D2fendants violated Article 3.62 of the Texas Insurance Cod=s. Plaintiffs are

ntitled to damages, statutorv p=nalty, interest and reasonable attorneys fees.
XI.

Plaintiffs and members of the class have suffered damages in excess of the

minimum jurisdictional limits of this Court. |
XII.

Plaintiffs woulé show that Defendants acted willfully and maliciously in the
handling of these clépns, and that the conduct of Defendants as aforesaid Qas.qf
such character as to ﬁake Defendants liable for exemblafy or puanitive damagéé.ﬂ;'

XIII.
Itrwas necessary to secure the services of JAMES F. SCHERR, a licensed.Texas

astorney, to prepare and prosecute this suit to protect the rights of Plaintiff:
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and members of the class. Judgment should be rendered in favor of this attorney
and against Defendants for reasonable attorney's fees.
WHEREFORE, PREMISES CONSIDERED, Plaintiffs pray that D=fendants b= cited to

app2ar and answer and that upon final trial Plaintiffs have:

Judgment against Defendants in a sum in excess of the minimum
jurisdictional limits of this court;

Tréble damages;

Exemplary or punitive damag:.s;:

Temporary and permanent injunctive relief:

Prejudmgent interest on the amount awarded as damages at the legal rate
to the date of judgment;

Post judgment interest thereafter at the legal rate until paid;
Attorney's fees;

C.sts of this suit:

Expsrt witness costs.
Sich other and further relief to which Plaintiff/pay'be justly

entitled. ‘ - .2\ ///

' /
Raspectfully sébni ted;
R )

EMES . (GTHERR]

,' Ttomes for Plaintiffs
~ L2 Fyttle !

so, Texas 79901

15) 544-0100

Texas Bar No. 17745400

TN
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EXHIBIT NO._S

M. KUHLMANN

IN THE DISTRICT COURT OF EL PASO COUNTY. TEXAS

243RD JUDICIAL DISTRICT ,,,d __—?—ZY 1? Y

at /4 / oc|ocx

DR. WALTER RHODES. ET AL.. ) : )
Plaintiffs. ; 3 %

V. )) . Cause No. 88-7707

AMERICAN GENERAL FIRE AND ;

CASUALTY COMPANY. ET AL.. )

| Defendants. ;

;l'his case came before the Court for a final adjudication. the full names of the paries
being as follows: P]air;[iffs. Dr. David Bailey, Dr. Ben Beard, br. Dan Petrosky and the
remaining defendants. American Géneral Fire & Casualty Company; Al'istate Insurance
Company; AmeﬁcaqMomorists Insurance Compén_v; Kemper Group Insurance Companies;.
Lumbermens Mumal Casuaity Company: CIGNA Insurance Company.of Texas: Crawford &

Company Insurance Adjusters. Crum & Forster: ArgohaUt Insurance Company; U.S. Insurance

. Group; U.S. Fire Insurance Company; National Standard Insurance Company: Nationial Union

~ Fire Insurance of Pitsburgh. Pennsylvania: Intermational Rehabilitation Associates, Inc.

("Intracorp”): Safeco Insurance Company of America: Hartford Fire Insurance Company;

" Liberty Murual Insurance Company; Libel_-r_v Mural Fire Insurance Company; North River

Insurance Company. New Jersey: Aetna Casualty & Surety Company: and Dr. Bill W,

* Timberlake. The parties appedred. waived trial bv jury. and joinil_v moved to dismiss and for

entry of a judgment since all matters in controversy had been settled and the consideration for
. 04608




the settlement had been paid in tull. The parties also requested that the Court approve the
settlement and dismissal of this action and requested from the Court 2 judgment that Lhe'élaintiffs
take nothing, with th;: parties -to bear their own court costs.

After considering the verified Joint Motion to Dismiss and for.Emry of a Judgmcf;t?and_
argument of counsel. the Court hereby grants the motion and approves the settlement and
dismissal of this action. The Coun further finds that this action shall not be considered as a
class action under Tex. R. Civ. P. 42, since no class has been centified and no hearing has
been held on class certification. and no prejudice would be caused to the putative class members
by entry of a Judgrﬁem. The Co'un further finds that the consideration for the semlement of the
individual claims is fair and réasonable.

It is, therefore. ADJUDGED thét Dr. David Bailey, Dr. Ben Beard. and Dr." Dan
Petrosky take nothing iay reason of this suit %gainst the defendants and the p;nies bear their own

costs of court.

It is further ADJUDGED that the parties are denied all relief not expressly granted by

- this judgment. whether the relief was requested or whether it could have been requested in this

case.

The parties. in open court and through their undersigned counsel. waive the provisions

of Rule 306a(4) of the Taxas Rules of Civil Procedure, as amended.

SIGNED on this 2| day of __ 5 Grno~y 1994,

H/\/\v

PRESIDING JUDGE
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APPROVED AND AGREED TO:

JONES & GEORGES

By: /I(*/W }U_/\,

\riarjoncJWﬂcox Georges
State Bar No. 21453075
7500 Viscount, Suite 210
El Paso, Texas 79925-4851
Telephone: 915/779-0200 .
Telecopy: 915/770-0313
Attorneys for Plaintiffs
Dr. David Bailey, Dr. Ben
Beard and Dr. Dan Petrosky

DAVIS & WILKERSON

w Dl s

D&vid A. Wright !
State Bar No. 22026300
P.O. Box 2283 _
Austin, Texas 78768-2283
Telephone: 512/482-0614
Telecopier: 512/482-0342 ,
Counsel for Defendant Hartford
Insurance Company

\\‘5-

e

[¥3)

FULBRIGHT & JAWORSKI L.L.P.

Layne@ Kruse ‘
State Bar No. 11742550
- Anne M. Rodgers =

State Bar No. 17133025
1031 McKinney. Suite 5100
Houston. Texas 77010-3095
Telephone: 713/651-5151
Telecopier: 713/651-5246
Counsel for Defendant Aetna
Casualty and Surety Co. L
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MOUNCE & GALATZA

4

Byv:

Carl H. Green

State Bar No. 08347330

P.O. Drawer 1977

El Paso., Texas 79950-1977
Telephone: 915/532-3911
Telecopier: 915/541-1597

Counsel for Defendants American
General Fire & Casuvalty Co. and
National Standard Insurance Co.

VINSON & ELKINS L.L.P.-

PW v A\.ﬂ,{.n_,\

J'ohn L. ﬁ!rchlson

State Bar No. 14682000

Page I. Austin

State Bar No. 14345000

James A. Reeder. Jr.

State Bar No. 16695010
1001 Fannin. Suite 3300
Houston. Texas 77002-6760
Telephone: 713/758-2222
Telecopier: 713/651-2346
Counsel for Defendant International
Rehabilitation Associates, Inc.

STYDRARD & MALBY. INC.

State Bar No. 1
415 North Mesa -
Third Floor. Frankli
El Paso. Texas 79901

Telephone: 915/533-5938
Telecopier: 915/533-6225

Counsel for Defendant International
Rehabilitation Associates, Inc. and
CIGNA Insurance Comapny of Texas

RICHARD. LEE. ROWLEY, COBB ¢
& HALL

KO

BnﬁrHahl -

State Ba¥No. 08744800
123 West Mills. Suite 330
El Paso, Texas 79901
Telephone: 915/532-6997
Telecopier: 915/532-7046
Counsel for Defendants Crum &
Forster, U.S. Insurance Group,
U.S. Fire Insurance Company, and
North River Insurance Company, :
New Jersev
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SHAFER. DAVIS. McCOLLUM: ASHLEY.
O'LEARY & STOKER

Iames M. O'Leary
.~ State Bar No. 15252000
P.O. Drawer 1552
Odessa. Texas 79760-1552
Telephone: 915/332-0893
Telecopier: 915/333-5002
Counsel for Defendants Lumbermens Mutual
Casualty Company, American Motorists
Insurance Company, and Kemper Group
Insurance Companies

GWIN & ROBY

By: ?U\m
R E ~Frebgfan 1T
State Bar No. 07427000
Scout W. Maclaren
State Bar No. 12762900
4100 Renaissance Tower
1201 Elm Street. Suite 4100
Dallas. Texas 75270
Telephone: 214/698-4100
Telecopier: 214/747-2904
Counsel for Dr. Bill Y. Timberlake

(¥}

WILDVIAN HARROLD. ALLEN&
DIXON

By: @gﬁ- QQ——

Douc'las R. Carlson :
225 West Wacker Drive, Suite 3000
Chicago. Illinois 60606-1229 -
Telephone: 312/201-2000
Telecopier: 312/201-2555
Counsel for Defendants Lumbermens
Mutual Casualty Company and
American Motorists Insurance
Company '

DUDLEY. DUDLEY, WINDLE &
STEVE\IS

By: M%t J/Q,,,

Lawrence M. Jor an,/y

State Bar No. 11D1A950
2501 N. Mesa. Suite 200
El Paso. Texas 79902
Telephone: 913/544-3090
Telecopier: 915/542-2651
Counsel for Defendant Natijonal
Union Fire Insurance Company of
Pittsburgh, Pennsvlvama
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* By:

MARTIN. FARR. MILLER & GRAU

By Aomia L 4

s W. Grau

S Bar No. 08306350
Two Turtle Creek Village, Suite 1700
Dallas. Texas 75219-4537
Telephone: 214/528-0890
Telecopier: 214/528-0896
Counsel for Defendant Argonaut
Insurance Company

‘GLART. PHILLIFS & MURRAY. P.C.

AN Siem)
Supan A‘h;bomsehwaJ
e Bar No. 0079790
4901 Thanksgiving Tower
1601 Elm Street =
Dallas. Texas 75201-4721
Telephone: 214/978-4300
Telecopier: 214/978-4370

Counsel for Defendant Crawford & Companv

JACKSON & WALKER

ol fted Ll é,m,

T. Michael Wilson

State Bar No. 21724000

D. Pau] Dalion S

State Bar No. 05333200 "

Russell H. Roden

State Bar No. 17132070
901 Main Street. Suite 6000
Dallas. Texas 75202-3797
Telephone: 214-953-6000
Telecopier: 214-953-5822
Counsel for Defendant Allstate
Insurance Company

SONNENSCHEIN. NATH AND
ROSENTHAL

Jetfrey
8000 Sears Tower

Chicago. Illinois 60606-6404
Telephone: 312/876-8000

- Telecopier: 312/876-7934

Counsel for Defendant Allstate
Insurance Company
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STEWART. COLANERI & RENWICK P.C. ~ SKELTON & ASSOCIATES
By: —_W/ wéd %ﬁ/ { “’“"" By: W Z‘N\—L
Malcolm G. Renwick Fe/ ] Hampton Skelton
State Bar No. 08649200 ' State Bar No. 18457700
2021 East Lamar Boulevard. Suite 100 100 Congress Avenue. Suite 1800-
Arlington. Texas 76006 Austin. Texas 78701 -
Telephone: 817/261-7381 ~ Telephone: 512/469-5520
Telecopier: 817/265-9278 , Telecopier: 512/469-5525
Counsel for Defendant Safeco Insurance - Counsel for Defendants Liberty
Company of America Mutual Insurance Company and
Liberty Mutual Fire Insurance Gy

BAKER & BOTTS. L.L.P.

By: Littrebos 7 Py attiney”
Allister M. Waldrop
State Bar No. 20685500
One Shell Plaza
810 Louisiana Street
Houston. Texas 77002-4995
Telephone: 713/229-1234
Telecopier: 713/229-1522 _
Counsel for Defendant CIGNA Insurance :
Company of Texas
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FEB 22 ’'94 23:29 JAMES F SCHERR P.3

CAUSE NO, 94-GOs110

12074

BEN BEARD, DAVID BAILEY and DAN § IN THE JUDICIAL
PETROSKY, §  DISTRICT COURT OF
: _
Plaintiffs, §
§ HARRIS COUNTY, TEXAS.
V. ¢
§ e I
JAMES SCHERR, NOEL GAGE end § e
‘GAGE, BEACH & AGER, B B 5 / 5
~ § = I3
Defendants. § Ca i‘f’
PLAINTIFES' ORIGINAL PETTTION S
_ : 4]
oAy g

TO THE HONORABLE JUDGE OF SAID COURT:
COMES NOW, Ben Beard, David Bailey, end Dan Petrosky, Plaintiffs, and file this their
 Original Petition against James Scherr, Noel Gage, and Gage, Beach and Ager, and show the
Court the following; |
PARTIES
1. Ben Beard is an individual residing in Houston, Texas and David Bailey is an

individual residing in Bryan, Texas. Dan Petrosky is an individual residing in El Paso, Texas.

Defendant Jemes Scherr is an attomney who may be served at 109 N, Oregon, El Paso, Texas.

79901. Noel Gage is en attorney who may be served at 6044 Gatoway East, El Paso, Texes
79905 and Gage, Beach & Ager is a partnership which may be served by serving its named
partner, Noe! Gage, at 6044 Gateway East, E] Paso, Toxas, 79905,

VENUE

2. Plaintiffs' action agaiﬁst Defendants is properly maintainable in the county of suit for

PLAINTIFES' ORIGINAL PETITION PAGE }

EXHIBIT NO.L

. M. KUHLMANN B NNALO




FEB 22 ’94 23:29 JAMES F SCHERR P.4 -

. ‘
]

the following reasons:

Negotiations that formed the basis of the contract between Ben Beard and
Defendant Scherr occurred in Harris County, Texas. Therefore, venus is
appropriate in Harris County.
FACTS
3, .Dofendants are attorneys licensed to practice law in the state of Texas. Defendant
James Scherr entered into Contingency fes contracts to represent Piaimiffs in certain cﬁuses of
action against numerous insurance companies. Defendant Scherr entered into an egreement with
Defendant Gage and Defendant Gage, Beach & Ager to assist him in repfes:nting defendants.
During the course of representing the plaintiffs, Defendants failed to properly account for moﬁies
collected by Defendants on behalf of the Plaintiffs and favored specific other clients at the
expense of Plaintiffs. Further, it is believed by Plaintiffs that Defendants wrongfully
appropriated, for the benefit of Defendants, certain funds collected on behalf of Plaintiffﬁ.
4. Defendants have an aggregate of approximately $170,000.00 in their respective trust
accounts and have failed to distribute __the funds to Plaintiffs and further have failed and refused .
to account for expenses claimed by Defendants despite repeated requests from Plaintiffs for such

accounting,

' BREACH OF FIDUCIARY DUTY
5. In failing to deliver the collected settlement proceeds, Defendants have bre_achEd their
fiduciary duty to promptly pay to Plaintiffs all funds in their possession to which Plaintiffs were
entitled to receive, Defendants further breached their fiduciary duty to Plaintiffs in faili-ng to

provide accountings of claimed expenses as requested by Plaintiffs. In breaching their fiduciary

PLAINTIFFS' ORIGINAL PETITION - " PAGE 2
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FEB 22 'S4 23:38 JA'ES F SCHERR | : | P.5
duty as described, Defendants -have caused damage to Plaintiffs in & sum in excess of the
minimum junisdiction of this Court,

CONVERSION

6. Defendants have collected substantial sﬁms of money on behalf of Plaintiffs in the .past
and have appropriated funds to which Plaintiffs were entitled for their own use and benefit in the
form of expenses. Defendants have wrongfully converted funds belonging to Plaintiffs and in
doing 5o have damaged Plaintiffs in a sum in excess of the miﬁimum 'jurisdiction of this Court.

ACTION TO VOID CONTRACT

7. Plaintiffs signed & contingency fee contract with Defendant Scherr for which they now |

request the Court to void due to the misconduct of Defendants,
EXEMPLARY DAMAGES

8. Defendants conduct as described above was intentional, egregious, wanton and
malicious with a flagrant disregard for the rights of Plaintiffs. Therefore, Plaintiffs requést that
the Court assess punitive damages against Defendants.

WHEREFORE, PREMISES CONSIDERED, Plaintiffs requesf that Defendants be cited-
to appear and answer, and thai. after trial, plaintiff have judgment against Defendants for the
following: |

1. Damages within the jurisdictional limits of this court for the breach of fiduciary dufy
by defendants as describad above.

2. Damages for conversion as described above.

3. A Court order that the contingent fee contracfs signed by Plaintiffs are void. |

4, Exemplary damages in & sum in excess of the minimum jurisdiction of this Court.

PLAINTIFFS' QRIOINAL PETITION . . ; PACE )
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5, Pre-judgment and post-judgment interest as allowed by law.

Ehn
T

6. Such further relief to which Plaintiffs may bs entitled.

Respectfully submitted,

Jones & Georges

7400 Viscount, #210

El Paso, TX 79925-4851
(915)779-0200
(915)779-0313

By: %M Wﬂﬂﬁ/ -

PIS

* Marjofie Wilcox Georges
State Bar No. 21453075
Attomey for Plaintiffs

,,
T T N B N e R '
)
.

PLAINTIFFS' ORIGINAL P.ETITION
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PAGE 4
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. . CAUSE ND, 940? . _—
' o ) . - ‘ . 4 s H L
SR RECEIPT No. 384480 .00 FCH \'. NTA
, 81-21-92 : IR & sp296047 '
PLAINTIFF: BEARD, BEN ¥ In The | 125th
v, Judiddal Distriot Court
DEFENDANTt SCHERR, JAHES * of Harrje County, Texes
' . 1919 Cdénaress, 16th Floor
> Additiona) parties ere nomed In the attached petition, __ Houston, TX

. CXTATION 9}{?« ‘\,‘\
* THE STATE OF TEXAS \
+  County Of Harris «

TO ANY SHERIFF OR CONSTABLE OF TEXAS
{ ’ Or Other Authorized Person

* TOt SCHERR, JAMES ) s
i° 109 N OREGON . EL PASC TX 79901 2.

" Attached is 8.oopy of PLAINTIFE'S ORIAINAL. PEIJEQLIFJEBBMDMMDQ!EL_
FOR_ADMISSIONS AND PRODUCTION

L

This instrument wes filed on the 2ie% day of Janusry, 1984 _, In the above clted veuse numbap
and court. The Instrumint attached describee tha claim agalnst you. .

YOU HAVE BEEN SUED. You may employ an attorney. If you or your attorney do not file &

.tten anewer with the District Clerk whe {weousd thie citation by 10:00 a.m. on ths Monday

next following the expiration of 20 days after you were served this citation and petitien,
a default judgment may be taken agaSnet you.

TO OFFICER SERVING@:

This clt*ﬁﬁ\@h y% fecued on 27th dsy of Jenuary, 1%%4, undsr my hand and
seal of sgld courb.

- - =y

- -* .
. Issued gt fequest 9 1 Q ( Seal ) KATHERINE TYRA, Distriet Clerk’
WILCOX, MARJORIE PR Hartic County, Texas
' 7480 VISCOUNT #2186 - E . 301 Fannin Houston, Texas 77002
j EL PASD - - TX 79925 . {P.D. Bbx 3661, Houston, Texae 77210)
b . l.\- h . . (o .t o . 3 ; A
. Bar No.1.244B2ATE...c - By béé@jg_ﬂaﬂca(z_-__._,_
L i J,N"‘@ Deputy JITCRELL, TRACEY  WY/RR/1S6G687T —
. OFFICER/AUTHORIZED PERSON RETURN
Came to hand et _o'clock ___.M., on the .. day of » 18 ___.
Executed at (addrees) in-..
County at _______ _o'oleok____.M., on the __ day of - . -
» 19__, by dellvering to defsndent, In psreon, a ’
 { ‘e oopy of this Cltation together with the scoompanying ___ . copy(ies) of the
' petition
attached thereto and Y endorsed on sald oopy of the Citation the date of delivery. .
To certify which I sffix my hend officially this day of 19 .
FEES: ¢
J
of } tounty, Texas
i :
T
' . . By
Affiant : . peputy .
fn this deay, . a_. known to me ta be-the percon whose

inature appears on the foregeing return, pereonally appeared. After being by me duly sworn,
snefehs stated that this olitatfon was executed by him/her in the exsot manner recited on the
:return, . -

SWORH TO AND SUBSCRIBED BEFORE ME, on thic._.____,_ day of : 15

- -
e et [y ~

p T Y Notary Publio -

- S R . . S e ..
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CONFIDENTTIAL

EXHIBIT NO..L

M. KUHLMANN

CAUSE NQ. 94-03110
‘ BEN BEARD, DAVID BAILEY and 8
DAN PETROSKY, §
Lo §
Plaintiffs, §
§
.o §
' JAMES FRANKLIN SCHERR, NOEL. §
GAGE and GAGE, BEACH & AGER §
- §
l Defendants, §
i ;
' JAMES F. SCHERR §
§

Counter:isiﬁinﬁﬂl

PR
s

V.

J ZNBEARD DAVID BATLEY aug
_ANPETROSKY

Countcr-Defendants,

AND

JAMES F. SCHERR

Third-Party Plaintiff

lv.

MARJORIE GEORGES and
ONES & GEORGES

I Third Party Defendants.

IN THE DISTRICT COURT OF
HARRIS COUNTY, TEXAS

- 129TH JUDICIAL DISTRICT

W

—_— _.__._,.___._____..____ —~— —
' Nmrs'mRSTAmann ORIOINAL PETTIION PAGE |
-, 16
i‘*‘a

X -
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PLAINTIFFS' FIRST AMENDED ORIGINAT, PETITION

I( TO THE HONORABLE JUDGE OF SAID COURT:

COMES NOW, Ben Beard, David Bailey, and Dan Petrosky, Plaintiffs, and file this

their First Amended Original Petition agaiast James Scherr, Noel Gage, and Gage, Beach and

Ager, and show the Court the following:

PARTIES

1. Ben Beard is an individual residing in Houston, Texas and David Batley is an

S i Y . ey N e e P T T U U
IGEVLOUAT YEIIGIOU v TUVED, L EELE AR W NI VAR LA SR N LA ERUMA YRS

T SO S SR B
(S ASORS FRFISNLE N TS S AL A

tE, A0 IDa TEEO,

Texas. Defendant James Scherr is an attorney who has previously been served in, this case .

I and has filed an answer. Noel Gage is an attorney who has previously been served and who -
I has filed an afiswer and Gage, Beach & Ager is a partnership which also has been served and -
has filed an answer,

¥,

s

VENUE
I 2. Plaintiffs' action against Defendants is properly maintainable in the county of suit

for the following reasons:

e A 3.
| l Negotiations that formed the basis of the confract between BenBcard an’:i -
Defendant Scherr occurred in Harris County, Texas. Therefore, venue is
I appropriate in Harris County.
| FACTS |
I 3. Defendants are attormeys li-censod to practice law in the state of Texas. Defendant
‘Ll.ggi'll;f]?' FIRST AMFNDED ORIGINAL PEITTION PAGE2
- T
I 00104
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James Scherr entered into Contingency fee contracts to represent Plaintiffs in certain causes

of action against numerous insurance companies. Defendant Scherr entered into an

l ~ agrcement with Defendant Gage and Defendant Gage, Beach & Ager to assist him in

representing defendants. During the course of representing the plaintiffs, Defendants failed

to properly account for monies collected by Defendants on behatf ;f the l;lﬁinﬁffs a.nd\g/g;@
favored spectific other clients at the expense of PIaJ:ntiffs. Further, it 15 believed by Plaintif?sé::/-ébi’,b’Q »
that Defendants wrongfully appropriated, for the benefit of Defendauts, certain funds h
colleciad on benail of Plainiis,
4. Defendants have an aggregate of approximately $170,000.00 in thefi'r' réspectiv
trust accounts and have failed to distribute the funds to Plaintiffs and further have failed and -\

refused to account for expenses claimed by Defendants despite repeated requests from

Plaintiffs for such accounting.

\

5. Defendant Scherr and Defendant Gage, acting in his personal capacity an as an

BREACH OF FIDUCIARY DUTY

6. Defendants breached their fiduciary duty to plaintiffs in one or more of the

following respects:

. - Z.
i - . b [
l their defense. RS

(1) in failing to promptly and accurately account for settlement proceeds;

l PLAINTIVFS' FIRST AMENDED ORIGINAL PETITION PAGE3
- Bl18-1,161

(
I .
i
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(2) in failing to promptly deliver collected séttlement procecds;
I , /
i (3) in fuiling to provide plainfiffd :};ith an accurate account of claimed

H \
o . i
'M) expenses; o

(4) in failing to provide plamﬁi’fs with accurate information concerning one
or morc settlement negotiations; bn/d

(5) in favoring one client to the detriment of and agamst thc interests of
plamtlffs \ ] Y U,” \.“ ;
N

As a consequence of the aforementioned breaches of their fiduciary duties, defendants,

i

i

i

l fomaihy and severatly aweoed plal R curfen aotual Sernager Tn e TULOVATE AROTERIS:
(1) Plaintiff Ben Beard $61,300. oo\ w WW\

l (3) Plaintiff David Bailey $61,300.00 (L

l ““(3) Plaintiff Dan Petrosky $61,300.00

|

CONVERSION

wikh

sl

| ult
7. Defendants have appropriated as expenses substarmal sums of moncy oollecbad on W ‘,\Wj/
ol )}/{b
behalf of plaintiffs, expenses for which there is no accounting in the case of Defendant Gage L\ﬂ z 4}l

)
. . . )
and/or inadequate or no accounting in the case of Defendant Scherr. Defendanfs have Lt

v

(W

i

i

. wrongfully converted all sums they claim as expenses in Qawe'_Nof:5§'8-7%7?-ind
accordingly, Plaintiffs seek a judgruent of this Court denying defendants glaims for expenses

l in Cause No. 88-7707.

| NEGLIGENT RELEASE OF CONFIDENTIAL INFORMATION

i

8. Defendants Scherr and Noel Gage, acting individually and as a duly authorized

l SLAINTTEFS' FIRST AMENDED ORIGINAL PETITION PAGE 4
82161 :

s

| 00106
|



‘ 2
agent of the firm of Gage, Beach & Ager, neégligently released confidential information” % 25
: . v

regarding Ben Beard without justification and with the consent of Plaintiff Beard. The /
confidential information was revealed to Defendants during their legal representation of &k /M

Plaintiff Beard and was protected by the attorney-client privilege. Defcndants neghgent l)'}‘)

e LIS I gt T v LT DT B § o et e Y e gSe, et gL dram e e omiwealijmes s ey m e idal e 4 g g e o
DOOSEEREACAL e, SRV el The PRSI IO i aer T T LD TR wiliusl '»L.'.J,.LJ.J.\'.’,&“/::; Ll

form of physical pain, mental anguish and emotional distress in the sum of $3‘O0,000.00. :
' ACTION TO VOID CONTRACT
9.: ’.Eecause of the various acts of misconduct and/or negﬁgeﬁCe previously stated. /

herein, plaintiffs seek a judgment of this court that the contingency fee contracts executed

in connection with Cause No. 88-7707, be declared nuli and void ab initio and that the Len

of Defendants Scherr and Gage against the $200,000.00 in the registry of the Court be

extinguished.

i

EXEMPLARY DAMAGES
10. Defendants' conduct as described above was intentional, egregious, wanton and
malicious with a flagrant disregard for the rights of Plaintiffs. Further, the ncgiigcnce of
Defendants in releasing the confidential information of Ben Beard was gross negligence.

Therefore, Plaintiffs request that the Court assess punitive damages against Defendants in

-
-

PLAINTIFFS' FIKST AMENDED CRIGINAL PETITION

PAGE S
— BlR 2,161
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I the foll.oWing amounts: y | ) LW IJ/‘
- (1) Pluintiff Ben Beard $1,445,200,00 o ,L//JW b

Ij} (2) Plaintiff David Bailey $245,200.00

I (3) Plaintiff Dén‘ Petrosky $245,200.00

‘WHEREFORE, PREMISES CONSIDERED, Plaintiffs request that Defendants be

cited to appear and answer, and that, after trial, plaintiffs have judgment against Defendants

for the following:

Gi)fn auiail CamiGEes sy the treach of Nduciary duty by defendants as
described above.

2. Damages for conversion as described above.

3. Judgmcut declaring the contingency fee contracts signed by Plaintiffs in Cause No.
88-7707 be declared null and void.

4. $300,000.00 in actual damages for Defendants’ ncghg,ent relcasc of conﬁdenual
3 information concerning Plaintiff Ben Beard.

5. $1,935,600.00 in exemplary damages.

5. Pre-judgment and post-judgment interest as allowed by law,
6. Such further relief to which Plaintiffs may be entitled.

r
Pia™

Rcsp ¢thl111y Smeittcd’ ,.‘.-.;___':'.,_-'__ . =

Jones & Georges

7400 Viscount, #210

El Paso, TX 79925-4851
(915)779-0200
(915)779-031

: _‘Z s
Marjorie Wilcox @gc’s
Statc Bar No. 21453075

_VLAINTIFFS' FIRST AMENDED QRIGINAL PETTIION
(_(8 2161

PAGE 6
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l Attorney for Plaintiffs
A
& ~ CERTIFICATE OF SERVICE
1 hereby certify that a true and correct copy of the foregoing document was forwarded to
l James Franklin Scherr at 109 N. Oregon, 8th Floor, El Paso, Texas 79901, fax number 532-1759,
Noel Gage at 6044 Gateway E., Ste. 800, El Paso, Texas 79905 fax number 532-2423 and Leigh
Whelan and Phillip Werner at 1300 Post Oak Blvd. Ste. 700, Houston, Texas 77056, fax number
l (713)961-3542 on this, the 28th day of September, 1994.
l O) regular mal
() certified mail
3 mnd Ochver\
l & | PN IBRITIEACN
l % “""—""
Martie Georges
l B18-2.161
% %
l Vi T TR FIRST AMENDED ORIGINAL PETITION ' PAGE?
— Gl -
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ip CAUSE NO. 94-03110
!

. BEN BEARD, DAVID BAILEY and
I“@ DAN PETROSKY,

Plaintiffs,
V.

JAMES FRANKLIN SCHERR, NOEL
GAGE and GAGE, BEACH & AGER

Defendants,

-n S G LR OO0 WY 1D 0D U U UG 603 Ui

G35

VAT At e W DY TYEWG
l t!a:‘."k—b'\'“:-)\-‘—.:}:; A AN

Counter-Plaiift, §
§

v. § IN THE DISTRICT COURT OF

§ HARRIS COUNTY, TEXAS
BEN BEARD, DAVID BAILEY and § 129TH JUDICIAL DISTRICT

DAN PETROSKY &
, §
Y Coxmtcr-Dcfcndants, §
' §
| I :
JAMES F. SCHERR §
§
l Third-Party Plaintiff, §
§
l \'A g
A MARJORIE GEORGES and 8§
l JONES & GEORGES 5
‘ §
l Third Party Defendants, §

l ngd;xgss'nmn AMENDED ORICINAL FETITION — PAGR 1

M. KUHLMANN

IJ | EXHIBIT NO.—D— 00458
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P $' THIRD AMENDED OR ALP
TO THE HONORABLE JUDGE OF SAID COURT:

COMES NOW, Ben Beard, David Bailey, and Dan Petrosky, Plaintiffs, and file this
their First Amended Original Petition against James Scherr, Noel Gage, and Gage, Beach and
Ager, and show the Court the following;

| PARTIES

1. Ren Bead in an hedividusl residing in Houston, Tersas and Davidt Bailey ic on
Fedibeidnnd peefding: T B, Womre D Deiveginr i omr DEeidenl el T B Da,
e, Dowadant Yeonos Schery iy an eiforney wiho has previcusky been soyved in fins cage
and hes filed an answer. Noel Gage is an sttomey who bas previously been scrved and who

has filed an answer and Gage, Beach & Ager is a partmership which also has been served and

has filed an answer.
YENUE
2. Plaintiff’ action against Defendants is properly maintainable in the county of suit
for the following reasons:
Negotiations that formed the basis of the contract between Ben Beard and
Defendant Scherr occurred in Hmﬁs County, Texas. Therefore, vemue is
appropriate in Harris County.
FACTS

3. Defendants are attomeys licensed to practice law in the state of Texas. Defendant
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James Scherr entered into Contingency fee confracts to represent Plaintiffs in certain causcs

of action against numerous insurehce companies. Defendant Schemrr entered into an

agrecment with Defendant Gage and Defendant Gage, Beach & Ager to assist him in

representing defendants, During the course of representing the plaintiffs, Defendants failed
to propery uccmmt% monies collected by Defendants on behalf of the Plaintiffs snd
Cﬁwored specific other Thents at the em@mr&mr, it is believed by Plaintiffs

thnt Defendants wronsfully sppcoptisted, for the benefit of Defeadants, cortein frmde

oF dettpdemt Jenes Fraakiin Scher, plaiiie sifegs the following fets: [ i violation of
the sereement of the plaintiffs in Canse No. 86-7707 that all fimds recovered would be
divided equaity among the various plaintiffs therein, defendant James Franklin Scherr paid
over to William LaRock and Joseph Superville a share greater than they were cntitled to
) receive pursuant to said sgreement; 2) in violation of his oonﬁpgcnt fee contract with the
- plamtiffs in Cause No. 88-7707, dcfendants J ames Franklin Scherr and Noel Gage paid to
themselves legal fees in the amount of $42,667.75, a sum in excess of that authorized by the
contingent fee contract exeouted between James Franklin Scherr and the plaintiffs; 3) in

violation of the cantingent fee cantract between James Franklin Scherr and the plaintiffs

of all monies recovered in a seitiement nepotiated with T.ELA.; 4) defendant James
Franklin Scherr and Noel Gage are currently wrongfully withholding disbarsement of funds

——
—
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I herein, said James Franklin Scherr and Noel Gage paid to themselves one hundred percent
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recovered in setilements with Home Insurance company in the amount of $75,000.00 and

Conunercial Union Insurance Company in the amownt of $95,000.00 the pretext for which

is a claim for expenses which defendaunts have failed to validate or document in spite of
repeated requests that they provide proper documentation. |

4. Defendants have an aggregate of approximately $170,000,00 in their respective
trust acoounts and have failed to distribute the funds to Plaintiffs and further have failed and

refised to account for expenses claimted by Defondantz despite repeated remmests Som

o

3, Defendsnt Scbar wnd Defendont Gage, artng i iy personal ogprely o5 68 &
sgent for the law firm of Gage, Beach & Ager, negligendy relcesed confidential m&mnma&%k
regarding Plaintiff Ben Beard during the pendency of this case which was unnecessery for

their defense. . _
QREA OF FIDUCIARY DUTY _

6. Defendants James Franklin Scherr and No=l A, Gage acting individually and as an

agent for the law firm Gage, Beach and Ager, jointly and severally breached their fiduciary
duty to plaintiffs in‘ one or more of the following respects;
(1) in failing fo promptly and accurately account for settlement proceeds;
(2) in failing to promptly deliver collected scttlement proceeds;

(3) in failing to provide plaintiffs with an sccnrate account of claimed
expenses;

e
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(4) in friling to provide plaintiffs with accurate information concerning one
or more setflcment negotiations; and

(5) in favoring onc client to the detriment of and against the interests of
plaintiffs,
As a conscquence of the aforementioned breaches of their fiduciary duties, defendants,

jointly and severally caused plaintiffs to suffer actual damages in the following amoumts:
(1) Plantiff Bon Beard $61,300.00

{9} PlaintiiT Povid Batley St 2040 G

CORVERSION

7. Defendants have appropriated and/or are attempting to appropriate &s expenses
substantial sums of money collectexd on behalf of plaintiffs — more specifically the gums of
$86,500.00 received in a seuiunentmd\ Travelers Insurance Ccmpan&, $£50,000.00 received
in settlement with T.ELA. insurance company, $75,000.00 received in setflement with
Home Insurance Company, and $95,000.00 received in scificruent with Commercial Union
Insurance Company — expeunses for which there is no aécomxﬁng in the case of Defendant
Gage and the Jaw firm Gage, Beach & Ager and/or inadequate or no accounting in the case
of Defendant Scherr. All Defendantz have wrongfully converted all sums they claim as

expenses in Canse No. 88-7707, and accordingly, Plaintiffs seek a judgment of this Court

denying defendants claims for expenses in Cause No. 88-7707.
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NEGLIGENT RELEASE OF CONFIDENTIAL INFORMATION
8. Defendants Scherr and Noel Gage, acting individually and as a duly authorized
agent of the firm of Gage, Beach & Ager, wore negligent in relessing confidential
information regarding Ben Beard without justification and without the consent of Plaintiff
Beard. Spccifically, defindant Gage acting es an suthorized agent for the law firm of Gage,
Beach, & Agcr released confidential information about plaintiff's medical conditions during
pleiniiffs deposition taken on Febroary 25, 19‘}4; Subsequent to the deposition hevein

RS F VUYL SO SR (PO & VRN RPUNT L JOVUR U S I L5 JDURIS (L RS 5
HEE GYNIMIIS RS R ',(( WIS IETO PTG CRT L0 LenE )y (e

Aper Tled piosdings n difs cevse in which he neghgendy reveyled exivenely cunildeniigh
information conceming plaintifi"s physicel and mental health. These pleadings were filed
of record in this canse and are now subject to review by any person. Defendant Gage, again
acting 28 an agent for his finrn Gage, Beack, and Ager negligenily informed the plaintiff that
for the purpose of defeating his claims in this causc there would be additional efforts made
to make the information public concerning his health, Defendant Gage's conduct, acting as
an anthorized agent for the defendant Gage, Beach & Ager, was neglipent and/or gross
negligence because said defendants knew, or in the exercise of ordinary care, should have
known that the public release of information about plaintiff's mental health would in no way
support any claim of defense made by said defendants, nor would it support any claim for
effirmative relief pled by said defendants by way of cross-action or ’cross-clnims.

The confidential information was revealed to Defendants during their legal
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representation of Plaintiff Beard and was protected by the attorney-client privilege.
Defendants' negligent conduct in releasing said confidential information was predicated upon
a conscious indifference to the rights of Plaintiff Beard and upon an actuzl awareness of the
extremc degree of risk to be suffered by Plaintiff Beard if said confidential information were
released. Dofendants' negligence herein cansed Plaintiff Ben Beard to suffer actusl damages
in the form of physical pain, mental ahguish and emotional distress in the sum of
£300,000.00.
ALTRON TR G R (VT AT

¢, Boosuse of e vadons sets of miscondnct and/or neghigenes previcusly stased
herein, plaintiffs seek a judgment of this court that the contingency fes contracts executed
in connection with Cause No. 88-7707, be declarcd null and void ab initio and that the lien
of Defendsnts Scherr and Gage against the $200,000.00 in the registry of the Court be
extinguished.
EXEMPLARY DAMAGES
10. Defendants’ conduct as described above was intentional, egregious, wanton and
malicious with a flagrant dlsregard for the rights of Plaintiffs. Further, the negligence of
Defendants in releasing the confidential information of Bcn. Beard was gross negligence.
Therefore, Plaintiffe request that the Court assess punitive damages against Defendants in
the following amounts:

(1) Plaintiff Ben Board $1,445,200.00

|
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(2) Plaintiff David Bailey $245,200.00
(3) Plaintiff Dan Petrosky $245,200.00

WHEREFORE, PREMISES CONSIDERED, Plaintiffs request that Defendants be
cited to appear and answer, and that, afier trial, plaintiffs have judgment against Defendants

for the following:

1. $183,900.00 in actual damages for the breach of fiduciary duty by defendants as
described above. '

2. Damages for conversion af deseries ahove.

SE-FHGT be deciared wl and veid.

&, 3300,000.00 in setual damages for Defendants’ nogligent refease of confidentiel
information concemning Pleintiff Ben Beard.

5. $1,935,600.00 in exemplary damapes.

5. Pre-judgment and post-judgment interest as allowed by law,
6. Such further relicf to which Plaintiffs may be entiled.
Respectfully submitted,

Jones & Georges

7400 Viscount, #210

El Peso, TX 79925-4851
. (915)779-0200

(915)779-0313

By: fo% MK « |
Marjorie Wilcox Grorges :

State Bar No. 21453075
Atftomey for Plaintiffs

O ——
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CERTIFICATE OF SERVICE

1 hereby certify that a true and correct copy of the foregoing document was forwarded to
James Franklin Scherr at 109 N. Orcgon, 8th Floor, El Paso, Texazs 79901, fax number 532-1759,
Noel Gage at 6044 Gateway E., Ste. 800, El Paro, Toxas 79905 fax number 532-2423 and Leigh
Whelan and Phillip Werner at 1300 Post Oak Blvd., Ste. 700, Houston, Texes 77056, fax tumber

(713)961-3542 and Donald M. Hudgins, 24 Greenway Plaza, Suite 1007, Houston, Texas 77046, fax
mimber (713) 623-2793 on this, the 18th day of October, 1994.

() regularmai

() certified mail

O hand delivery

(x) telesopier transmisgion

B18-2.161
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«FF: BEARD, BEN ¥ In The | 129th
- Judiéisi distriot Court
lTs SCHERR. JAMES ™ of Harrls Counkty, Texas
- 1619 Congress, 16th Floop
‘%Lp_a_r&tgi-u_nvm,__in _the attached petition, Heuston, TX

S CXTATION

TE OF TEXAS 0\ \[k(\

!: Harris
ERIFF OR CONSTABLE OF TEXAS
lnuthorized Person

R, JAMES ' .
N OREGON EL PASQ TX 79901
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W oegadinet You,

.le ’me m\nm uumﬁ.w {eIHY '
AVE BEENW SUEB. You mey employ an atiornay. If you or vour attorney do not file o |
nswer wWwith the Bistrict Clerk whe lwsusd this citation by 18:860 a.m. on the NMonday

‘ollowing the explration of 20 daye after you were served this cltatien and patition,

t Judgment may be tasken againet you. .
R SERVING: '
l t,!@h yaﬁ fesued on 27th day of Janusry, 1934, undsr‘ my hand and
‘ our v '. ,'.
R ,r“ .
,reguesi;__pf: " Q " ( Seal ) KATHERINE TYRA, Dlstrict Clerk:
ARJORIE VL Hartrfie County, Texas
OUNY #210 - ,::j 301 Famnin Houston, Texws 77002
L L] 799..5 i (P.0. Bbx 4661, Houston, Tuxas 77210)
N\, R : ¢, '
'~14§3ﬂ?5 ,-"q“'.» ‘ . By ‘sgﬁ m(.fz’ - .
. w"-\v . Deputy KITCHELL, TRACEY ‘f/HR!lB!S‘E'G'W_
T : OFFICER/AUTHORIZED PERSOM RETURN
hand at _____o'cloek __ .M., on the _______ day of . y 18___.
ot — 1n_. vy
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